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Assignments of Error 

1. The trial Court erred in determining the petitioners' pre-suit screening certificate of merit failed 

to meet the requirements of West Virginia Code § 55-7B-7(a)(6), insofar as the petitioner's expert 

witness is engaged and qualified in the medical field of interventional cardiology, which the 

practitioner has experience and/or training in diagnosing or treating injuries or conditions similar 

to those of the patient. 

2. The trial Court erred in its failure to apply a "clearly frivolous" standard of proof to alleged 

deficiencies in petitioners' pre-suit screening certificate of merit. Rather, the Court substituted its 

judgment for that of the trier of fact by conducting a summary proceeding, testing the legal and 

factual sufficiency of the petitioners' medical negligence claims without first permitting the 

petitioners to conduct discovery, disclose trial experts, etc. 

3. The trial Court erred insofar as it summarily dismissed the petitioners' allegations of res ipsa 

loquitor without permitting the parties to engage in discovery and substituted its judgment for the 

judgment of the trier of fact. 
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Statement of Case 

On April 19, 2018, Petitioner Rita Tanner ("Tanner") was admitted to West Virginia 

University Ruby Memorial Hospital for a surgical procedure to be performed by the Respondent 

. Dr. Bryan Raybuck ("Raybuck"). The surgical procedure is known as a watchman left atrial 

appendage closure ("watchman laac") and involves the placement of a small implant device in the 

left atrial appendage of the heart to prevent blood clots from forming. During the procedure the 

watchman device became :free-floating inside Tanner's heart, embolizing in her left ventricle and 

causing her to go into cardiac arrest. Tanner coded and received chest compressions, followed by 

an and an emergency open heart surgery to retrieve the watchman device. 

Tanner provided Raybuck a notice of claim pursuant to the medical professional liability 

act, provided the screening certificate of merit of Tanner's expert interventional cardiologist, Dr. 

Emily Hayek, and instituted a medical professional liability act cause of action against Raybuck. 

After no discovery, in its Order dated December 15, 2020, the circuit ,court granted Raybuck's 

motion to dismiss finding that Tanner did not produce a valid screening certificate of merit prior 

to the running of the statute of limitations, and finding that the tolling provisions of West Virginia 

Code §55-7B-6(9)(1) do not save petitioners' Complaint due to the failure to provide a rule

compliant screening certificate of merit within time period, and dismissed the case with prejudice. 

On appeal, Tanner asserts that the circuit court erred in determining that Dr. Hayek's screening 

certificate of merit was invalid, should have.permitted the parties to engage in discovery, and 

improperly dismissed the case with prejudice. 
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Summary of Argument 

The circuit court dismissed Petitioner's case with prejudice following Respondent's Rule 

12(b)(l) and 12(b )(6) motion, finding that the Petitioners did not provide a screening certificate of 

merit that complies with the threshold requirements of West Virginia Code, § 55-7B-6(b) and § 

55-7B-7(a)(6). The circuit court further found that it did not have subject matter jurisdiction to 

adjudicate the matter, and dismissed the case for failure to state a claim. 

Petitioners assert that Dr. Hayek's screening certificate of merit complied with the 

requirements of West Virginia Code,§ 55-7B-6(b) and§ 55-7B-7(a)(6), in that Dr. Hayek, an 

interventional cardiologist, practices in the same specialty as the Respondent, Dr. Raybuck, also 

an interventional cardiologist. Although he is a heart surgeon, Dr. Hayek does not perform the 

watchman laac procedures, he is the president, founder, and medical director of a heart care 

medical facility, actively performs cardiac surgical procedures, and is intimately familiar with the 

standard of care for an interventional cardiologist. Dr. Hayek meets the requisite criteria of§ 55-

7B-7(a)(6), which states: "the expert witness is engaged or qualified in a medical field in which 

the practitioner has experience and/or training in diagnosing or treating injuries or conditions 

similar to those of the patient." 

Further, Dr. Hayek's screening certificate of merit contains opinions-that Respondent 

deviated from the standard of care and caused harm to the Petitioner prior to the surgical procedure. 

This includes deviations of the standard of care that apply to all physicians who specialize in 

interventional cardiology. The circuit court should have permitted the parties to conduct discovery 

and disclosed final expert witnesses, rather than dismiss Petitioners' Complaint, with prejudice. 

The circuit court failed to apply the 12(b)(6) standard and failed to accept the Petitioners' 
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allegations in their Complaint as true, view all facts in the light most favorable to, and drawing all 

reasonable inferences in favor of the Petitioners. 

Finally, the circuit court failed to apply the requisite clearly frivolous standard for cases 

filed pursuant to the medical professional liability act ("MPLA") where deficiencies in the 

screening certificate of merit are alleged. Had the Court applied the correct standard, it would have 

determined that the Respondent could not have met his burden of proving that the Petitioner's 

cause of action was clearly frivolous. 
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Statement Regarding Oral Argument and Decision 

The decisional process would be significantly aided by oral argument insofar as all of the 

parties have not waived oral argument, the appeal is not frivolous. The case should be set for a 

Rule 19 argument because it involves assignments of error in the application of settled law. 



Argument 

I. 

FACTUAL AND PROCEDURAL IDSTORY 

Petitioner Rita Tanner was admitted to West Virginia University Hospital's Ruby 

Memorial Hospital on April 19, 2018, under the care of her treating physician, Respondent, Dr. 

Bryan Raybuck, for the purposes of a cardiac surgical procedure known as Watchman Left Atrial 

Appendage Closure Device ("Watchman LAAC") manufactured by Boston Scientific. Appendix. 

The watchman LAAC is an implant device which is placed in the left atrial appendage of the heart, 

the part of the heart most susceptible for the formation of a blood clot. The watchman LAAC is 

implanted to greatly reduce a stroke risk in a patient and is most commonly implanted in older 

adults who cannot take oral anticoagulants (blood thinners) due to their susceptibility to a fall, 

which could result in an internal bleed. The procedure is performed by running a catheter from the 

femoral artery in the groin all the way up into the heart. Appendix. Once the catheter reaches the 

left atrial appendage, the physician determines the appropriate placement, and turns the knob at 

the end of the catheter in three, 360-degree rotations before he can press the knob to deploy the 

implant. 

After three failed attempts to place the implant in the left atrial appendage of petitioner's 

heart, the implant was caused to become free-floating in petitioner's heart, ultimately embolizing 

into her left ventricle. Appendix. The left ventricle is the part of the heart responsible for pumping 

blood to tissues all over the entire body. After the implant embolized, it caused petitioner to go 

into the most severe form of cardiac arrest and she coded. Appendix. Chest compressions were 

performed, and a cardiothoracic surgeon was brought into the operating room to perform an 

emergency open heart surgery to remove the device from petitioner's heart. Appendix. Petitioner 
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Rita Tanner survived the surgery, but suffered injuries and damages. Petitioner Dennis Tanner 

suffered the loss of consortium of his wife, Rita Tanner. 

Petitioners contend that Dr. Raybuck released the implant before it was properly placed. 

Petitioners sent their Notice of Claim to Respondent by certified mail on April 17, 2020. 

Appendix. The Notice of Claim, pursuant to the MPLA, stated that petitioners would provide a 

screening certificate of merit within sixty days. [Omitted from Appendix as the notice of claim is 

not in dispute]. 

On May 18, 2020, petitioners filed their Complaint in the Circuit Court of Monongalia 

County. Appendix 13-25. On June 10, 2020, petitioner provided the Screening Certificate of Merit 

of Dr. Emil Hayek, M.D. Appendix 101-102. Respondent was served with the petitioners' 

Complaint on September 17, 2020. Appendix 170. 

Respondent filed a motion to dismiss on October 9, 2020, contending that the petitioners' 

screening certificate of merit of Dr. Emil Hayek, M.D, was legally deficient. Appendix 26-86. 

Petitioners filed their Response in Opposition to the Motion to Dismiss on December 2, 2020. 

Appendix 87-108. Respondent filed a Reply in Support of the Motion to Dismiss on December 3, 

2020. Appendix 109-118. The matter was heard on oral argument before the Hon. Susan Tucker, 

Judge of the Circuit Court of Monongalia County, West Virginia. Appendix 119-143. At the oral 

argument, the Court granted the respondent's Motion to Dismiss, and entered an Order Granting 

Motion to Dismiss of Dr. Bryan Raybuck on December 15, 2020. Appendix 1-12. This appeal 

followed. 

II. 

STANDARD OF REVIEW 

"' Appellate review of a circuit court's order granting a motion to dismiss a complaint is de 

nova.' Syl. Pt. 2, State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,461 
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S.E.2d 516 (1995)." Syl. Pt. 1, Barber v. Camden Clark Mem'l Hosp. Corp., 240 W. Va. 663, 815 

S.E.2d 474 (2018). See also Syl. Pt. 1, Chrystal R.M v. Charlie A.L., 194 W.Va. 138,459 S.E.2d 

415 (1995) ("Where the issue on an appeal from the circuit court is clearly a question of law or 

involving an interpretation of a statute, we apply a de nova standard of review."). 

"The trial court, in appraising the sufficiency of a complaint on a Rule 12(b)(6) motion, 

should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no set 

of facts in support of his claim which would entitle him to relief. Conley v. Gibson, 355 U.S. 41, 

45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)." Syllabus Point 3, Chapman v. Kane Transfer Co., 160 

W. Va. 530,236 S.E.2d 207 (1977). 

"An interpretation of the West Virginia Rules of Civil Procedure presents a question oflaw 

subject to a de nova review." Syllabus Point 4, Keesecker v. Bird, 200 W. Va. 667,490 S.E.2d 754 

(1997). 

'"When a statute is clear and unambiguous and the legislative intent is plain, the statute 

should not be interpreted by the courts, and in such case it is the duty of the courts not to construe 

but to apply the statute.' Syllabus Point 5, State v. General Daniel Morgan Post No. 548, V.F. W, 

144 W.Va. 137, 107 S.E.2d 353 (1959)." Syllabus Point 5, Liberty Mut. Ins. Co. v. Morrisey, 236 

W. Va. 615, 760 S.E.2d 863 (2014). 

"Where the language of a statute is clear and without ambiguity the plain meaning is to be 

accepted without resorting to the rules of interpretation." Syllabus Point 2, State v. Elder, 152 W. 

Va. 571, 165 S.E.2d 108 (1968). 
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III. 

DISCUSSION 

A. The trial Court erred in determining the Petitioners' pre-suit screening certificate of 
merit failed to meet the requirements of West Virginia Code§ 55-7B-7(a)(6), insofar 
as the petitioner's expert witness is engaged and qualified in the medical field of 
interventional cardiology, which the practitioner has experience and/or training in 
diagnosing or treating injuries or conditions similar to those of the patient. 

The Petitioners' pre-suit screening certificate of merit of Dr. Emil Hayek ("Dr. Hayek") 

met the requirements of the Medical Professional Liability Act ("MPLA"), as set out in § 55-7B-

7(a)(6) of the West Virginia Code, and because the circuit court improperly concluded that Dr. 

Hayek's screening certificate of merit was invalid, the case should be reversed and remanded on 

this issue. 

1. The MPLA and applicable case law from this Supreme Court of Appeals 
determines that Petitioners' expert Dr. Emil Hayek is qualified to render the 
opinions in his screening certificate of merit to survive a motion to dismiss. 

To determine whether or not Dr. Hayek is qualified under the MPLA to render opinions in 

his screening certificate of merit, the Court must look to the West Virginia Code, § 55-7B-6(b ), 

which states: 

The screening certificate of merit shall be executed under oath by a health 
care provider who: 

( 1) Is qualified as an expe1i under the West Virginia rules of evidence; 

(2) Meets the requirements of §55-7B-7(a)(5) and §55-7B-7(a)(6) of this 
code;and 

(3) Devoted, at the time of medical injmy, 60 percent of his or her 
professional time annually to the active clinical practice in his or her 
medical field or specialty, or to teaching in his or her medical field or 
specialty in an accredited university. 

If the health care provider executing the screening certificate of merit 
meets the qualifications of subdivisions (1 ), (2), and (3) of this subsection, 
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there shall be a presumption that the health care provider is qualified as an 
expert for the purpose of executing a screening certificate of merit. 

The expert shall meet the requirements of 55-7B-7(a)(5) and 55-7B-7(a)(6), which states: 

(5) the expert witness maintains a current license to practice medicine with 
the appropriate licensing authority of any state of the United States: 
Provided, That the expert witness's license has not been revoked or 
suspended in the past year in any state; and (6) the expert witness is 
engaged or qualified in a medical field in which the practitioner has 
experience and/or training in diagnosing or treating injuries or 
conditions similar to those of the patient. [ emphasis added]. 

The MPLA requires that the screening certificate of merit shall be executed under oath by 

a health care provider who (1) is qualified as an expert under the West Virginia Rules of Evidence; 

(2) Meets the requirements of §55-7B-7(a)(5) [current license to practice :medicine in any state 

without the license being suspended or revoked in the past year] and §55-7B-7(a)(6) [engaged or 

qualified in a medical field in which the practitioner has experience and/or training in diagnosing 

or treating injuries or conditions similar to those of the patient]; and (3) at the time of injury 

devoted 60 percent of his professional time to the active clinical practice in his field or specialty. 

If these factors are met, there shall be a rebuttable presumption that the witness is qualified as an 

expert. W. Va. Code § 5 5-7B et. seq. 

Here, Petitioner's expert Dr. Hayek meets the requirements of (1), (2), and (3), above. 

Appendix 87-109. Nevertheless, the circuit court found that the Petitioner's screening certificate 

of merit was invalid based on the fact that Dr. Hayek does not perform watchman implants. The 

Court disregarded §55-7B-7(a)(6), which states plainly that the expert must be " ... engaged or 

qualified in a medical field in which the practitioner has experience and/or training in diagnosing 

or treating injuries or conditions similar to those of the patient." The circuit court misapplied or 

otherwise applied a very narrow interpretation of §55-7B-7(a)(6) without analysis, finding that 

because Dr. Hayek does not perform watchman procedures, he does not meet the criteria of the 
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statute and his screening certificate of merit is invalid. The statute itself establishes no such 

requirement on Dr. Hayek. 

The plain and ordinary meaning of §55-7B-7(a)(6), makes it is clear that Dr. Hayek is 

qualified because he is an interventional cardiologist who actively practices in the field of 

cardiology, where he diagnoses and treats injuries and conditions similar to those of Petitioner. 

W.Va. Code §55-7B-7(a)(6). Dr. Hayek received his medical degree from the elite Johns Hopkins 

University School of Medicine in Baltimore, Maryland. He has extensive professional experience 

including serving as the medical director of the heart and vascular center for Akron General 

Medical Center. Currently he is the president and founder of Western Reserve Heart Care in 

Hudson, Ohio. Dr. Hayek is an Assistant Clinical Professor at Case Western Reserve University 

School of Medicine with extensive expertise in the areas of Coronary Artery Disease (CAD), Heart 

Failure, Heart Valve Disease and Preventive Cardiovascular Medicine. Appendix 105-09 -

Curriculum Vitae of Dr. Emil Hayek. Dr. Hayek is an interventional cardiologist with Board 

Certifications in Internal Medicine, Cardiovascular Disease, Nuclear Cardiology and 

Echocardiography. Id. The medical field of interventional cardiology is the same field in which 

the practitioner, defendant Raybuck is engaged and qualified. Dr. Hayek, as an interventional 

cardiologist, he is a heart surgeon engaged and qualified in the medical field in which Dr. Raybuck 

has experience and trained in diagnosing and treating injuries or conditions similar to those of the 

patient, Petitioner Rita Tanner, namely interventional cardiology. This meets the criteria expressed 

in the plain language of the statute. W.Va. Code §55-7B-7(a)(6). 

Further, Dr. Hayek sees cardiology patients regularly in his clinical practice and makes 

determinations on a case-by-case basis and formulates a plan of care for patients who have cardiac 

related issues. Dr. Hayek manages and treats cardiac patients like the Petitioner on a regular basis, 
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and makes medical decisions and recommendations for his patients which could include 

pres~ription medicines or a number of different surgeries or device implantations. Dr. Hayek does 

not specifically implant the watchman devices in his practice but treats patients and receives 

referrals for patients who have watchman implants or are to have watchman implant procedures 

perfprmed. W.Va. Code §55-7B-7(a)(6) does not disqualify Dr. Hayek nor require Dr. Hayek to 

utilize the precise medical device used by the Respondent (the watchman), only that he be engaged 

in a medical field in which Respondent has experience and/or training in diagnosing or treating 

injuries or conditions similar to those of Petitioner, such that he may render opinions regarding 

the standard of care for conduct within his area of expertise. Dr. Hayek is a qualified expert under 

the West Virginia Rules of Evidence, and meets the requirements of the MPLA. Pursuant to the 

MPLA, there is now a rebuttable presumption that Dr. Hayek is qualified as an expert. W. Va. Code 

§55-7B-7(a)(6). 

A survey of West Virginia law reveals that Dr. Hayek is a competent expert witness. See 

e.g. Walker v. Sharma, 221 W.Va. 559, 655 S.E.2d 775, (2007) (Patient's expert witness was 

sufficiently qualified to testify in medical malpractice action regarding the standard of care for 

performing urethral dilation procedure with particular instrument set used by physician, even 

though expert had used different method to perform such procedure; expert was a board-certified 

urologist who spent more than sixty percent of his professional time in the active clinical area of 

urology, and expert testified he was familiar with the standard of care required by a urologist 

through his training and research in the dilation of urethral strictures using particular instrument 

set.); Mayhorn v. Logan Medical Foundation,, 193 W.Va. 42, 454 S.E.2d 87 (1994)(Physician 

who was board certified in internal medicine, was professor of cardiology at medical school, for 

seven years during training worked full-time in emergency rooms, and continued to see patients in 
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emergency room when called to examine them for cardiology problems was qualified to testify as 

expert witness in medical malpractice action arising out of alleged errors by emergency room 

physician in treatment of patient who complained of chest pains and shortly thereafter died due to 

heart condition.); Fortney v. Al-Hajj, 188 W.Va. 588,425 S.E.2d 264 (1992)(General surgeon was 

qualified to provide expert testimony on issue of standard of care of physician rendering assistance 

to patient suffering from impacted food blockage in emergency room patient's medical malpractice 

action against physician, despite facts that surgeon was not board certified emergency room 

physician and had never practiced emergency room medicine; surgeon was board certified general 

surgeon with over 15 years of experience as chairman of emergency room department, had handled 

several impacted food cases, and had performed several surgeries in emergency room context.). 

The Court has been explicit and holds that a physician's personal use of a specific technique 

or procedure to which he or she offers expert testimony go only to the weight to be attached to 

that testimony and not to its admissibility. Walker v. Sharma, 221 W.Va. 559, 655 S.E.2d 775 

(2007) [emphasis added]. Accordingly, whether or not Dr. Hayek performs watchman implants 

does not disqualify his testimony, and is separate and distinct from the analysis of whether or not 

he is qualified to offer testimony in a given field. Id. 

Next, the screening certificate of merit of Dr. Hayek meets the requirements ofW.Va. Code 

§ 55-7B-6 [2003] insofar as it sets forth with particularity alleged deviations in the standard of 

care. Those deviations include: 

( a) failing to secure the required concurrent opinion and attestation from a second 
interventional cardiologist or electrophysiologist that the left atrial appendage 
closure (LACC) with Watchman surgical procedure was medically necessary; 

(b) failing to obtain proper informed consent from Rita Tanner for the left atrial 
appendage closure (LACC) with Watchman surgical procedure after a concurrent 
opinion for the procedure was obtained; 
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(c) failing to order a pre-op diagnostic 3D cardiac CT scan to determine the 
appropriate size of the left atrial closure (LACC) with Watchman for Rita Tanner; 

( d) failing to properly size the left atrial appendage closure (LACC) with Watchman 
for Rita Tanner prior to the surgical procedure; 

( e) surgical implantation of an inappropriate sized left atrial appendage closure 
(LACC) with Watchman; 

(f) Failure to abandon the surgical procedure when it was reasonably clear that the 
24 mm left atrial appendage closure (LACC) with Watchman device was too large 
for the patient; and 

(g) repeatedly attempting to position an ill-fitting appendage device, causing it to 
break free and loose in the patient's body. Appendix 103-04 - Screening Certificate 
of Merit of Dr. Emil Hayek. 

The screening certificate of merit of Dr. Hayek contains preliminary conclusions of the 

expert retained by the plaintiffs to serve the gatekeeping function of the notice requirements of the 

MPLA. The Respondent offered no proof or argument in his motion to dismiss that the plaintiff 

has failed to set forth a claim for which relief may be granted and inappropriately secured relief 

under Rule 12(b)(6) of the West Virginia Rules of Civil Procedure. The Petitioners are permitted 

to amend their theories to conform to the evidence as revealed in discovery. Moreover, the 

screening certificate of merit is confidential and not admissible as evidence in any court proceeding 

or at trial. W. Va. Code § 55-7B-6G). 

The circuit court found that the Petitioner's screening certificate of merit does not comport 

with West Virginia law. In response to the Petitioner's Complaint, the Respondent did not seek a 

more definite statement of the alleged malpractice, but sought to enforce some type of summary 

proceeding to test the sufficiency, legally and factually, of the plaintiffs' medical negligence 

claims. This is precisely the kind of relief which has been expressly prohibited by the West 

Virginia Supreme Court. See Hinchman v. Gillette, 217 W. Va. 378, 385, 618 S.E.2d 387, 394 

(2005)(quoting Wolfsen v. Applegate, 619 So.2d 1050, 1055 (Fla.Ct.App.1993) ("The procedure 
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for judicial review [ of pre-suit notice] cannot be converted into some type of summary proceeding 

to test the sufficiency, legally or factually, of medical negligence claims."). 

2. The circuit court erred by not permitting the parties to conduct discovery and 
disclose final expert witnesses in accordance with the Court's Scheduling 
Order. 

The Petitioners intended to proceed against the Respondent in the underlying case by 

offering one or more expert opinions regarding medical negligence. A plaintiff is not required to 

prove his case in chief, merely to plead it at the Rule 12(b )(6) stage. See e.g., Camden-Clark Mem 'l 

Hosp. Corp. v. Tuan Nguyen, 240 W. Va. 76, 84, 807 S.E.2d 747, 755 (2017) (holding Physician 

sufficiently pled his causes of action under Patient Safety Act to survive a motion to dismiss made 

under Rule 12(b)(6).1 "Obviously, Physician must still develop sufficient facts in order to 

ultimately prevail on his claims, but it does not appear beyond doubt to the Court at this stage of 

the proceeding that he can prove no set of facts in support of his claims which would entitle him 

to relief."). 

At the time the Petitioners' Complaint was dismissed, the Petitioners' counsel were still in 

the process of securing complete medical records including imaging studies which were requested 

of Respondent and his agents but had not been produced. The Respondent and the trial court were 

aware of the same. Specifically, the Petitioners requested all medical records and imaging for April 

19, 2018, including transesophageal echo cardiogram( s) for review by potential expert witness( es). 

The imaging studies were not produced to the Petitioners pre-suit despite requests for the materials. 

It appeared that it was going to be necessary to secure this information in written discovery and/ or 

1 The Court has recognized in the content of disputes regarding a screening certificate of merit that 
"dismissal based on procedural grounds is a severe sanction which runs counter to the general objective of 
disposing cases on the merit." Westmoreland v. Vaidya, 222 W. Va. 205, 212, 664 S.E.2d 90, 97 
(2008)(citing, Dimon v. Mansy, 198 W.Va. 40, 45-46, 479 S.E.2d 339, 344-45 (1996)). 
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by subpoena insofar as the plaintiffs were been unable to secure the materials despite requesting 

the materials. It was impossible for the Petitioners to secure the kind of medical opinions demanded 

by the defendant without transesophageal echocardiograms and that information was not produced 

despite requests for the materials from the respondent and his agents. This demonstrates the 

elegance of the language of the statute which simultaneously preserves the gate keeping function 

of screening certificates of merit without mandating that a plaintiff formulate their final theory of 

liability without the benefit of discovery. An interventional cardiologist who performs watchman 

implantations cannot provide informed final opinions regarding the exact dynamics of the surgical 

implantation of the Watchman device without the benefit of the aforementioned imaging studies. 

Plaintiff's screening certificate provided expert opinions from a qualified interventional 

cardiologist regarding all of the other deviations ascertainable based upon available information. 

Dr. Hayek's screening certificate of merit provides specific deviations that would not 

require him to perform watchman implants, and includes failure to secure a concurrent opinion 

required to select the procedure, failure to obtain the proper informed consent, failure to order the 

proper imaging studies of the heart, and failure to abandon the procedure once it was failed three 

times. Appendix 103-04- Screening Certificate of Merit of Dr. Emil Hayek. 

Respondent's attempts to confuse and conflate the time requirements for the notice of 

claim, screening certificate of merit and the filing of the Complaint are a red herring. These tactics 

are unpersuasive and amount to nothing more than gamesmanship. The notice of claim was timely 

served on Dr. Raybuck. See Davis v. Mound View Health Care, Inc., 220 W. Va. 28, 32,640 S.E.2d 

91, 95 (2006). The pre-suit notice was served in accordance with the Administrative Order of the 

Supreme Court of West Virginia regarding Resumption of Operations. All of the defendant's 

arguments regarding the Statute of Limitations presuppose that the screening certificate of merit 
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is somehow void because it does not allege the kind of malpractice which the defendant believes 

the plaintiffs should have alleged. 

Assuming arguendo that the subject screemng certificate is somehow deficient, the 

Supreme Court warns against engaging in gotcha justice with reference to the pre-suit notice and 

screening certificate requirements. See Hinchman v. Gillette, 217 W. Va. 378, 385, 618 S.E.2d 

387, 394 (2005)(citing Rosier v. Garron, Inc., 156 W.Va. 861, 875,' 199 S.E.2d 50, 58 (1973), 

stating that " ... to the extent possible, under modem concepts of jurisprudence, legal contests 

should be devoid of those sporting characteristics which gave law the quality of a game of forfeits 

or trial by ambush." overruled on other grounds); see also W Virginia Dep't of Transp., Div. of 

Highways v. Robertson, 217 W. Va. 497,507,618 S.E.2d 506,516 (2005) (The judicial system of 

this State is not designed to promote "footloose" tactics by litigants that lead to "gotcha "justice. 

Our system is designed to dispense justice based upon truth-seeking fair and impartial 

proceedings.). 

B. The trial Court erred in its failure to apply a "clearly frivolous" standard of proof to 
alleged deficiencies in petitioners' pre-suit screening certificate of merit. Rather, the 
Court substituted its judgment for that of the trier of fact by conducting a summary 
proceeding, testing the legal and factual sufficiency of the petitioners' medical 
negligence claims without first permitting the petitioners to conduct discovery, 
disclose trial experts, etc. 

The issue is whether the trial court conducted a summary proceeding to test the sufficiency, 

legally or factually, of medical negligence claims in evaluating a Motion to Dismiss arising from 

alleged deficiencies in the screening certificate of merit. The Court should review this issue 

because it is well-settled law that dismissal of a medical negligence complaint for alleged 

' deficiencies in the screening certificate of merit requires that the suit be clearly frivolous. 

The Supreme Court of Appeals of West Virginia has instructed that challenges to a 

plaintiffs compliance with the MPLA's pre-suit requirements be reviewed in light of the two aims 
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of the statute: "to prevent frivolous medical malpractice lawsuits and promote pre-suit resolution 

of non-frivolous medical malpractice claims, but not to restrict or deny citizens' access to the 

courts." Earle v. City of Huntington, 2016 WL 3198396, at *5 (S.D. W. Va. June 8, 2016) (internal 

citation omitted) (citing Syl. Pts. 2 & 6, Hinchman v. Gillette, 217 W.Va. 378, 618 S.E.2d 387, 

388-89 (W. Va. 2005)). In determining whether a certificate of merit fails to comply with the 

MPLA, "a court should ask whether a plaintiff has made a good faith attempt to comply with the 

pre-suit requirements of the MPLA." Butts v. Bekeley Medical Center, 2016 WL 11504761, at *3 

(S.D. W. Va. July 20, 2016) (citing Earle, 2016 WL 3198396, at *5 and Hinchman, 618 S.E.2d at 

395). In Hinchman, the court noted that dismissal for failure to comply with the requirements of 

the MPLA was "a draconian remedy." 618 S.E.2d at 395. 

The Court held that dismissal of a medical negligence suit, for alleged defects in the pre

suit notice and certificate are warranted only when the suit is clearly frivolous. See Hinchman v. 

Gillette, 217 W. Va. 378,387,618 S.E.2d 387,396 (2005)(dismissal of the appellant's suit, which 

was.not clearly frivolous, was erroneous). There is no basis to conclude that the instant medical 

malpractice claim was clearly frivolous and the Respondent made no such claim at the trial court 

level. Id. at n. 6 ("Whatever technical insufficiencies the appellant's notice and certificate in the 

instant case may arguably have had, it strains common sense to assert that the notice and certificate 

support any contention that the appellant's claims were frivolous."). 

To the contrary, the plaintiffs proffered expert opinions in a screening certificate of merit 

alleging specific deviations of the standard of care from a physician engaged and qualified in the 

same medical specialty as the defendant with experience and training in diagnosing or treating 

injuries or conditions identical to those of the patient. W.Va. Code §55-7B-7(a)(6). This is 

precisely what is required by statute. 
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As the Supreme Court of Appeals noted in Davis v. Mound View Health Care, Inc., the 

"pre-suit notice of claim and certificate of merit provisions are not intended to restrict or deny a 

citiz~n's access to our courts" Davis v. Mound View Health Care, Inc., 220 W.Va .. 28, 640 S.E.2d 

91, 95 (W. Va. 2006) (citing Syl. pt. 2, in part, Hinchman, 217 W.Va. 378, 618 S.E.2d 387); see 

also Westmoreland v. Vaidya, 222 W.Va. 205, 664 S.E.2d 90, 99 (2008). (Starcher, J. concurring) 

("Pre-suit notices and screening certificates of merit have some meritorious public policy goals, 

but these procedural humps should not be interpreted to restrict, delay, or deny citizens' access to 

the courts."). 

Respondent Raybuck' s alleged deficiencies in the screening certificate of merit do not 

serve the purpose of preventing the making of frivolous claims. See e.g., Roy v. D'Amato, 218 W. 

Va. 692, 699 n.7, 629 S.E.2d 751, 758 n. 7 (2006) (" there is nothing in the record to suggest that 

the claims asserted by the Roys were frivolous n. 7 ... the claims were not frivolous absent any 

evidence in the record to the contrary."). Rather, the defendant's alleged deficiencies amounted 

to unwarranted substantive defenses to the instant malpractice suit that should be resolved by a 

trier of fact or by way of motion in limine pursuant to Rule 103(c) of the West Virginia Rules of 

Evidence2
• 

2 "In resolving scientific issues in limine, circuit courts must have in mind appropriate procedures. to 
conduct the in limine hearing and, more significantly, who bears what burden of proof. Because of judicial 
economy and the "liberal thrust" of the rules pertaining to experts, it seems reasonable to place the initial 
burden of production on the opponent for purposes of this hearing. In Paoli, 35 F.3d at 739, the court stated: 

"[W]e generally agree ... that because under Daubert a judge at an in limine hearing must 
make findings of fact on the reliability of complicated scientific methodologies and this 
fact-finding can decide the case, it is important that each side have an opportunity to depose 
the other side's experts in order to develop strong critiques and defenses of 
their expert's methodologies .... Given the 'liberal thrust' of the federal rules, ... it is 
particularly important that the side trying to defend the admissibility of evidence be given 
an adequate chance to do so." (Citations omitted)." ... 

Under Daubert/Wilt, the circuit court conducts an inquiry into the validity of the underlying science, looking 
at the soundness of the principles or theories and the reliability of the process or method as applied in the 
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Respondent Raybuck concedes that the plaintiff timely filed a Complaint for medical 

malpractice and provided a screening certificate of mer~t from Dr. Emil R. Hayek, MD, F ACC, 

F ACP. Respondent Raybuck concedes that Dr. Hayek and he are both interventional cardiologists. 

Nevertheless, the Respondent takes exception to Dr. Hayek's screening certificate. 

Respondent Raybuck offers no substantive basis for the conclusion that Dr. Hayek is not a 

qualified expert under the West Virginia Rules of Evidence or that his specific conclusions are 

outside of his area of expertise, but summarily concludes that the screening certificate is defective 

because Dr. Hayek does not perform Watchman procedures. This is not evidence that Dr. Hayek 

is not a qualified expert under the West Virginia Rules of Evidence or dispositive of whether Dr. 

Raybuck's conduct constitutes medical negligence under West Virginia law. See e.g., Keith v. 

Lawrence, No. 15-0223, 2015 WL 7628691, at *4 (W. Va. Nov. 20, 2015)("The certificates of 

merit served by respondent (upon petitioners) were particular as to respondent's expert's familiarity 

with the applicable standard of care; his qualifications; his opinion as to how the applicable 

standard of care was breached; and how the breach resulted in the death of respondent's decedent.") 

Moreover, the Respondent offered no legal or evidentiary support for his conclusion that the 

opinions of Dr. Hayek are outside the scope of Dr. Hayek's expertise. 

C. The trial Court erred insofar as it summarily dismissed the petitioners' allegations 
of res ipsa loquitor without permitting the parties to engage in discovery and 
substituted its judgment for the judgment of the trier of fact. 

The issue is whether a reasonable jury may find that the only inference that can be drawn 

is that the foreign object was left as a result of the negligence of the defendant. Insofar as this 

case. The problem is not to decide whether the proffered evidence is right, but whether the science is valid 
enough to be reliable. 

Gentryv. Mangum, 195 W. Va. 512,522,466 S.E.2d 171, 181 (1995). 
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allegation was preliminary, substantiated by an expert opinion from a doctor of like kind in 

acc~rdance with the requirements of W.Va. Code § 55-7B-6 [2003] and presumptively true at the 

12(lj)(6) state, the trial Court's determination was in error. The instant case is the kind of case 

where res ipsa loquitor may be an appropriate instruction of law. 

The stark reality of the instant lawsuit is that it arose as a result of a foreign object being 

released inside the Petitioner's body requiring a subsequent surgery. Therefore, it would be 

reasonable for the Petitioner to proceed under a theory of res ipsa loquitor. See e.g., Farley v. 

Meadows, 185 W. Va. 48, 50, 404 S.E.2d 537, 539 (1991) ("When a surgical sponge or scalpel 

shows up in the chest of a veteran of open heart surgery, the only inference that can be drawn is 

that the foreign object was left in the chest from the surgery. Res ipsa loquitur."). Nevertheless, 

the Petitioner secured an expert opinion from a doctor of like kind in accordance with the 

requirements of W.Va.Code 55-7B-6 [2003]. 

Farley v. Meadows is instructive. The Court explains, 

Dr. Foster testified that, 'conceivably any type of tension on the tube could just pop 
the band off almost like a rubber band coming off,' and indicated that if the band 
came off a short time after it was applied, the tube would not reveal residual 
evidence that the band was ever applied. (Foster Deposition, p. 24.)(footnote 
omitted). Thus, it would be entirely reasonable to infer that the band was correctly 
applied to Ms. Farley's right fallopian tube, but that it came off soon thereafter
that Ms. Farley was the one out of every three hundred patients for whom the 
sterilization procedure was destined to fail. Clearly, then, that Dr. Meadows 
negligently performed the tubal ligation is not the only inference we can draw from 
the facts. Thus, the doctrine of res ipsa loquitur cannot apply to this case. 

Farley v. Meadows, 185 W. Va. 48, 50, 404 S.E.2d 537, 539 (1991). The Court's determination 

that a foreign object left in the body as a product of a failed procedure was not the kind of 

circumstance that permitted a res ipsa loquitor claim was determined after the close of discovery 

and based upon the evidence. There is no precedent to prohibit the plaintiffs from developing their 
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theory under the circumstances particularly in conjunction with the allegations of negligence 

documented in Dr. Hayek's Screening Certificate. 

The doctrine of res ipsa loquitur requires circumstantial evidence "that will lead to 

reasonable inferences by the jury, and is not simply evidence which would force the jury to 

speculate in order to reach its conclusion." Beattyv. Ford Motor Co., 212 W.Va. at 476,574 S.E.2d 

at 808. Accordingly, an opportunity to engage in discovery to determine the applicability of res 

ipsa loquitur under the circumstances is warranted as a matter of fairness and due process. 

Generally, a motion to dismiss should be granted only where '"it is clear that no relief could 

be granted under any set of facts that could be proved consistent with the allegations."' Murphy v. 

Smallridge, 196 W.Va. 35, 36, 468 S.E.2d 167, 168 (1996) (quoting Hishon v. King & Spalding, 

467 U.S. 69, 73, 104 S.Ct. 2229, 2232, 81 L.Ed.2d 59, 65 (1984)) (additional citation omitted). 

For this reason, motions to dismiss are viewed with disfavor, and we counsel lower courts to rarely 

grant such motions. John W. Lodge Distrib. Co., Inc. v. Texaco, Inc., 161 W.Va. 603, 605-06, 245 

S.E.2d 157, 159 (1978); Ewing v. Board of Educ. of County of Summers, 202 W.Va. 228,235,503 

S.E.2d 541, 548 (1998). Furthermore, "[f]or purposes of the motion to dismiss, the complaint is 

construed in the light most favorable to plaintiff, and its allegations are to be taken as true." Lodge 

Distrib. Co., Inc. v. Texaco, Inc., 161 W.Va. 603,605,245 S.E.2d 157, 158 (1978). 

The circuit court, viewing all the facts in a light most favorable to the nonmoving 
party, may grant the motion only if "it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his[, her, or its] claim which would entitle him[, 
her, or it] to relief." Syl. pt. 3, in part, Chapman v. Kane Transfer Co., Inc., 160 
W.Va. 530, 236 S.E.2d 207 (1977), citing Conley [v. Gibson], 355 U.S. [41, 45-
46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)]. 

State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. 770,776,461 S.E.2d 516, 

522 1(1995) (footnote omitted). 
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Finally, Rule 8(f) of the West Virginia Rules of Civil Procedure dictates that 

courts liberally construe pleadings so "as to do substantial justice." Cantley v. Lincoln Cty. 

Comm'n, 221 W. Va. 468, 470, 655 S.E.2d 490, 492 (2007) '"Complaints are to be read liberally 

as required by the notice pleading theory underlying the West Virginia Rules of Civil Procedure."' 

State ex rel. Smith v. Kermit Lumber & Pressure Treating Co., 200 W.Va. 221, 488 S.E.2d 901 

(1997) (quoting State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W.Va. at 776,461 

S.E.2d at 522). 
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Conclusion 

The Petitioners request that the Court reverse the circuit court's December 15, 2020, Order 

Granting Motion to Dismiss of Defendant Dr. Raybuck and find that the Petitioners screening 

certificate of merit of Dr. Bryan Raybuck complies with the requirements of the Medical 

Professional Liability Act, set forth specifically by West Virginia Code§ 55-7B-6 and§ 55-7B-7. 

Petitioners further request the Court remand the matter to the circuit court for further proceedings 

and permit the Petitioners to engage in discovery. 

D id A. Jividen (WVSB #1889) 
ordan M. Laird (WVSB #12448) 
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